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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

 
Order Instituting Rulemaking Regarding 
the Implementation of the Suspension of 
Direct Access Pursuant to Assembly Bill 
1x and Decision 01-09-060. 

 
Rulemaking 02-01-011 
(Filed January 9, 2002) 

 

 

COMMENTS OF MERCED IRRIGATION DISTRICT 
AND MODESTO IRRIGATION DISTRICT REGARDING 

PROPOSED OPINION GRANTING PETITION OF 
PACIFIC GAS AND ELECTRIC COMPANY, SAN DIEGO 

GAS & ELECTRIC COMPANY, AND SOUTHERN CALIFORNIA 
EDISON COMPANY FOR MODIFICATION OF DECISION 06-07-030 

 

Pursuant to Rule 14.3 of the Rules of Practice and Procedure of the California Public 

Utilities Commission (Commission or CPUC), Merced Irrigation District (Merced ID) and 

Modesto Irrigation District (Modesto ID, together the Districts) file these Comments Regarding 

Proposed Opinion Granting Petition of Pacific Gas and Electric Company (PG&E), San Diego 

Gas & Electric Company, and Southern California Edison Company for Modification of 

Decision (D.) 06-07-030 (Proposed Opinion).   

1. Introduction. 

Merced ID has distributed power to customers – consistent with longstanding statutory 

authority – since 1996.  Merced ID is unique among publicly owned utilities in California 

because the areas where Merced ID provides service are completely encompassed in the electric 

service area of PG&E.  Modesto ID has provided retail electric service since 1923 and presently 

serves customers utilizing a diverse mixture of owned generation facilities and wholesale power 

contracts.  A portion of the area where Modesto ID provides electric service is also within 

PG&E’s electric service area.  Merced ID and PG&E compete head-to-head for customers in 

Merced ID's non-exclusive service area and Modesto ID and PG&E compete for customers in 

the area where Modesto ID and PG&E both provide service.  Additionally, the Districts are both 

customers of PG&E.  Accordingly, cost responsibility surcharge (CRS) issues are of vital 

importance to the Districts.   
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The Proposed Opinion correctly notes that the Working Group did not achieve consensus 

regarding “whether the protocols for new load should provide an option for MDL customers to 

choose whether or not to be exempt from the DWR power charge component of Cost 

Responsibility Surcharge (CRS).”1  The Proposed Opinion adopts the IOUs’ proposal in this 

regard and authorizes a one-time opportunity to make an election whether to be exempt from the 

DWR Power Charge for those new MDL customers eligible for CRS exemptions up to 80 

megawatts (MW).2      

The protocols proposed in the Petition are limited to allocation of the 80 MW of certain 

new MDL CRS exemptions.3  Nonetheless, the Proposed Opinion “agree[s] with PG&E, 

however, that other departing load customers who have already been determined to be exempt 

from DWR power cost responsibility should not be permitted to elect an option to be subject to 

the DWR power charge.”4   

The Districts object to the Proposed Opinion’s expansion and summary disposition of the 

election issue for other departing load customers.  The Commission decision establishing the 

CRS exemptions relating to PG&E’s Bypass Report clearly contemplates that such exemptions 

do not automatically apply – MDL customers, by or through the POUs, must take some action to 

claim exemptions.  Accordingly, the Districts urge the Commission to revise the Proposed 

Opinion to confirm that all MDL customers have a one-time opportunity to elect whether to be 

exempt from the DWR Power Charge.5    

2. All MDL May Make a One-Time Election Whether to Be Exempt from the DWR Power 
Charge.    

The Commission decision establishing the CRS exemptions relating to PG&E’s Bypass 

Report clearly contemplates that such exemptions do not automatically apply – MDL customers, 

                                                 
1  Proposed Opinion, p. 2 (emphasis added). 
2  Proposed Opinion, p. 5. 
3  Proposed Opinion, p. 1; D.06-07-030, Ordering Paragraph 21. 
4  Proposed Opinion, p. 5 (emphasis added). 
5  The Districts also object to the “New Party” provisions of the Proposed Opinion.  (Proposed Opinion, pp. 
6-7, Findings of Fact 8 and 9.)  The Commission recently addressed New Party (also referred to as Change of Party) 
issues in Resolution E-3999 and D.07-04-047, which denied Merced ID’s and Modesto ID’s Application for 
Rehearing of Resolution E-3999 (Application for Rehearing).  The time for seeking review of D.07-04-047 has not 
yet passed.  Merced ID and Modesto ID do not make any statement or take any position with respect to the Proposed 
Opinion that may later be taken as contrary to any position taken or argument presented regarding New Party or 
Change of Party issues in the Application for Rehearing.  The Districts expressly disclaim any intent to take any 
such position in these Comments and hereby reserve all rights in that regard.      
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by or through the POUs, must take some action to claim exemptions.  For example, in D.04-11-

014, the Commission stated:  “The MDL CRS exception should be applied first to those 

irrigation districts and/or municipalities that were identified in the Bypass Report.  Any portion 

of the exception that is not claimed should be available to other MDL entities . . . .”6  D.04-11-

014 explicitly provides that MDL customers, by or through the POUs, must take an action to 

claim a CRS exception – the exception does not automatically apply.  Similarly, POUs (and/or 

their customers) that are not listed in the Bypass Report must act to claim a CRS exception:  “To 

the extent that any ‘transferred load’ CRS exception remains available that is not otherwise 

utilized by the entities identified in PG&E’s Bypass Report, these and other MDL entities may 

seek to apply for such exception if they are among those entities that meet the criteria identified 

below.”7  The protocols for administering transferred MDL CRS exceptions adopted in 

Appendix 4 of D.06-07-030 unambiguously implement the one-time election authorized in D.04-

11-104.8   

Notwithstanding Decision Nos. 04-11-014 and 06-07-030, the IOUs ask the Commission 

to reverse course and find that a one-time election not be extended to MDL other than new MDL 

eligible for the 80 MW of CRS exceptions.  In arguing that the one-time election opportunity 

should not be extended to MDL other than new MDL eligible for the 80 MW of CRS 

exemptions, the Petition to Modify accuses the POUs of trying to “‘have their cake and eat it, 

too.’”9  The IOUs suggest that because the POUs argued “very strongly that municipal departing 

load should be exempt from DWR charges,” they should not now be allowed an election whether 

to be exempt.10   

In purporting to do away with the one-time election for MDL CRS other than new MDL 

eligible for the 80 MW of CRS exceptions, the Proposed Opinion focuses on changed market 

conditions only, and fails to address another key CRS issue.  D.06-07-030, which was upheld on 

rehearing (D.07-01-020), authorizes the use of two methodologies to calculate MDL CRS, 

depending on whether a MDL customer pays the DWR Power Charge.11  A total portfolio 

                                                 
6  D.04-11-014, p. 57, Conclusion of Law 9 (emphasis added). 
7  Id. at 42 (emphasis added). 
8  D.06-07-030, Appendix 4, Steps 2 and 3. 
9  Petition to Modify, p. 2. 
10  Id. 
11  On February 12, 2007, the Districts filed a Petition for Writ of Review of Commission Decisions 06-07-
030 and 07-01-020 in the Supreme Court of the State of California (No. S150266).  Merced ID and Modesto ID do 
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adjustment is applied to calculation of CRS for MDL customers who have been determined 

responsible for the DWR Power Charge to achieve bundled customer indifference.  Under D.06-

07-030 and D.07-01-020, such an adjustment does not apply to MDL customers who are exempt 

from the DWR Power Charge.  The use of two different calculation methodologies means that 

customers who are exempt from the DWR Power Charge currently pay a significantly higher 

CRS than customers who are not exempt.  Thus, contrary to the discussion in the Proposed 

Opinion, “[t]he principles previously applied concerning departing load customers’ exemption 

from the DWR power charge” have changed, and changed dramatically.12  In addition to 

changed market conditions, the Commission has taken action that has a material effect on MDL 

customers’ CRS, depending on whether such customers are exempt from the DWR Power 

Charge.  This Commission action underscores the importance of maintaining a one-time election 

for all MDL customers.   

The Districts urge the Commission to revise the Proposed Opinion to confirm that all 

MDL customers have a one-time opportunity to elect whether to be exempt from the DWR 

Power Charge. 

3. Conclusion. 

Based on the foregoing, the Districts urge the Commission to revise the Proposed 

Opinion to confirm that all MDL customers have a one-time opportunity to elect whether to be 

exempt from the DWR Power Charge.   

 

DATED: April 23, 2007   DAY CARTER & MURPHY LLP 

 

      By: /s/ Ann L. Trowbridge   
       Ann L. Trowbridge 

                                                                                                                                                             
not make any statement or take any position with respect to the Proposed Opinion that may later be taken as contrary 
to any position taken or argument presented in the Petition for Writ of Review of Commission Decisions 06-07-030 
and 07-01-020.  The Districts expressly disclaim any intent to take any such position in these Comments and hereby 
reserve all rights in that regard.   
12  Proposed Opinion, pp. 5-6. 
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DISTRICT AND MODESTO IRRIGATION DISTRICT REGARDING PROPOSED 
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SAN DIEGO GAS & ELECTRIC COMPANY, AND SOUTHERN CALIFORNIA 
EDISON COMPANY FOR MODIFICATION OF DECISION 06-07-030 on April 23, 2007, 
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